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Has Al been useful in managing
the pandemic?

* It was certainly very useful:

« on technical issues like vaccines . —
and treatment;

* Couldn't be of any use:

* in technologies that jeopardised
legality (“warning-apps”
“tracking-apps”)

 privacy restrictions
» general lack of access
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Could Al have been used legally to
allow an opt-out from
safeguards?

* Could an 80-year-old person claim that he would rather
keep in touch with other people and with his relatives than
be protected from the risk of death, given their reduced life
expectancy? Could Al be used to confirm live expectancy?
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« Many people have claimed in court that they would rather
subject themselves to the risk of iliness than the protection
of confinement. Could the Al help to exclude these people
from the general legal protection regime, through a
commitment not to treat them with scarce means in the
event of illness due to infection with the SARS-CoV-2
virus?



Can Al help to better manage a
similar pandemic crisis in the
future?

* Relevant data has been collected differently in NS e .
different countries: for example, in China, the P
monitoring of people by mobile phones has made _—
it possible to collect data on the most common

laces of infection. Can this data be used in the
uture bx countries where its collection has been u

banned
« Knowing that the data collected in countries Justice, Fundamental Rights
where information has circulated freely is very and Artificial Intelligence

different from that where information has been
Polltlcally controlled, can we conclude that the
uture outputs of Al are biased (“like the Spanish
flu”)? Can this bias be corrected?
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duties
Al and court decision

We live in (or under) right-centric legal systems: is
this the best approach to protect rights?

There’s an historic explanation:
 there are no duty-based revolutions

* There is a fear that a duty-centred model will
make the state too powerful

Duties are obscured within legal systems because
they are seen as correlative to rights (my right is
someone’s duty).

We need a coherent and express legal relationship
between rights and duties

e not, of course, a return to authoritarian
constitutions, in which rights are subordinated
to duties (this model was overcome by the
rights revolutions)

* Not, also, an Indian model, where rights
correspond well-performed duties
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Universal Declaration
of Human Rights

Article 29

1. Everyone has duties to the community in which
alone the free and full development of his
personality is possible.

2. In the exercise of his rights and freedoms, everyone
shall be subject only to such limitations as are
determined by law solely for the purpose of
securing due recognition and respect for the rights
and freedoms of others and of meeting the just
requirements of morality, public order and the
general welfare in a democratic society.

3. These rights and freedoms may in no case be
exercised contrary to the purposes and principles of
the United Nations.




Portuguese Constitution

Article 12 - Principle of universality

(1) All citizens shall enjoy the rights and be subject to
the duties set forth in the Constitution.

(2) Legal persons shall enjoy the rights and be subject
to the duties compatible with their nature.

Specific duties

» the duty to maintain and educate children (article 36)

* The duty to defend the environment (article 66/1)

the duty of society to respect and show solidarity with
disabled citizens (article 71/2)

» The duty to preserve, defend and enhance cultural
heritage (article 78/1)



Spanish
Constitution

Article 30
(...)

4. The duties of citizens in cases of grave risk, disaster
or public calamity may be regulated by law.

Specific duties:

* the duty to know the Spanish language (article 3/1)
» the duty to defend Spain (Article 30/1)

 the duty to work (article 35/1)

 the duty to preserve the environment suitable for the
development of the person (article 45/1)



Italian
Constitution
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The Republic recognises and guarantees the inviolable
rights of man, both as an individual and in the social
groupings in which his personality is expressed, and
requires the fulfilment of the inalienable duties of
political, economic and social solidarity

Specific duties:

» Every citizen has the duty to perform, according to
his or her possibilities and choice, an activity or
function that contributes to the material or spiritual
progress of society (article 4/2)

 the duty of parents to maintain, educate and bring
up their children, even if born out of wedlock (article
30)

 All citizens have a duty to be loyal to the Republic
and to observe its Constitution and laws (article
54/1)

 Citizens entrusted with public functions have the
duty to perform them with discipline and honour,
taking an oath in the cases established by law
(article 54/2)



Some further questions on fundamental
duties

Why do declarations and conventions based on duties and
responsibilities fail?

the Declaration of Human Duties and Responsibilities (DHDR) 1998 (Valencia
Declaration)

» the United Nations Millennium Declaration
» the Kyoto Protocol
» The Paris Agreement

* In a context of eroding social values, why is it that the
globalisation of rights Is accepted, and the
globalisation of duties is not?

» Do we need to move from moral duties to legal duties?

« Should the courts be in a position to enforce duties on
the basis of an assessment of the proportionality of the
restriction of rights?

« Can this solution be reconciled with the guidelines of
the democratic constitution for the restriction of rights?




Conclusions through
questions

« Knowing that the machine learning system is based
on written texts where duties and responsibilities are
underrepresented: can an Al tool provide answers or
social regulation solutions to manage a pandemic
crisis that appropriately balance rights and
responsibilities? Can it [the IA] work with these
intricate correlative relationships such as rights and
duties?

» Most of the court rulings that have judged pandemic
management measures to be illegal or
unconstitutional have been based on formal reasons
and the allocation of competences between sovereign
bodies; very few have dared to weigh up
proportionality. Will the IA change the scenario in the
future?
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