Judge Mira Raycheva-Shekerdzhieva

Constitutional Court Decision No. 14 of 17.11.22.

In the current Bulgarian legislation, some of the legislative mechanisms envisaged
would influence the persons suffering from certain mental iliness. These are the institute
of forced medical measures and compulsory treatment. The application of these legal
institutes in practice in most of the cases can be really challenging.

My decision to present the following case rests on the fact that in it the Constitutional
Court decides for the first time on the relationship between the need to protect personal
rights and freedoms of mentally ill people and the obligation to protect the public interest
in a state of emergency. In the search for this balance, the Constitutional court is called
upon to decide to what extent and in what way modern technologies can be used in the
conventional judicial procedure.

The question of how much videoconferencing can replace a personal appearance
before a court is an issue that | find particularly challenging from a judge's point of view.
As a starting point, whenever all the parties give their free and fully informed consent to
the use of videoconferencing in any given judicial proceedings, its use in such
circumstances would appear not to give rise to concerns under international human
rights law and rule of law standards. As long as the imposition of videoconferencing as
a substitute for physical presence of an individual party in a judicial hearing without the
party’s consent is concerned, the situation is more complex.

According to the Health Act, persons who due to their disease can commit a crime,
which represents danger for their relatives, for the people around, for the society or
threats seriously their health, shall be subject to compulsory accommodation and
treatment. In 2021, in response to the COVID-19 outbreak, Bulgarian legislator imposed
a requirement that in a state of emergency these persons appear in hearings only by
video-conferencing. This was done following an amendment to the current legislation, in
article 158(5) of the Health Act, which provided:

“The person, whose accommodation is required, must be interrogated personally and if
need occurs, he shall be brought compulsory. When the health status of the person
does not allow to appear at the court session the court shall be obliged to acquire
immediate impression about his status. In such cases, as in the event of a state of
emergency, martial law, disaster, epidemic, epidemic emergency situation or other force
majeure circumstances, the person whose accommodation is sought and the expert
appointed to give an expert opinion may take part in the case and by videoconference,
and their identity is verified by the director of the hospital or by a person authorized by
him”.

This provision substantially changed the judicial procedure of compulsory
accommodation and treatment of persons with psychic disorders. Prior to this
amendment the law provided the physical presence of the above mentioned persons.
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The provision of Article 158, par.5 of the Health Act was challenged before the
Constitutional Court by the Ombudsman of the Republic, arguing that the latter was
unconstitutional. Some of the arguments of the Ombudsman were as follows:

- it provides for an indefinite derogation from the standards established both in national
legislation and in the practice of the European Convention on Human Rights;

- the principles of orality and adversarial proceedings have been violated and the
effective defense of persons with psychic disorders has been frustrated;

- videoconferencing prevents the court from obtaining a personal impression of the
person with psychic disorder;

- there is a negative effect of mediated communication when audiovisual means are
used;

1. Revision for compliance with Article 30, paragraph 1 of the Constitution of the
Republic of Bulgaria

Article 30. (1) Everyone shall have the right to personal liberty and
inviolability.

The Constitutional Court holds as follows:

- Compulsory accommodation and treatment in a health care facility constitutes a
restriction of freedom of movement and, in accordance with the practice of the ECHR
and the ECJ, and should be equated to detention.

- Detention constitutes a form a restriction on the right to free movement. It is not
absolute in nature and may be restricted in accordance with law and for protection of
fundamental public interest. Such a restriction must be proportionate to the aim pursued
and must be subject to effective judicial review;

- the existence of a judicial procedure itself is a sufficient guarantee for the protection of
the rights of the persons with psychic disorders only when there are substantive and
procedural guarantees in it. The Court helds that such procedural measures are:

- existence of a personal contact through which the court is given the opportunity to
obtain personal impressions and to assess the validity of the experts' conclusions. In
accordance with the standards set in Shtukaturov vs Russia 44009/05, the Court
reiterates that taking a decision without hearing and seeing the person violates the
principle of lawfulness.

The Court holds that the impugned rule allowing personal contact to be replaced by
videoconferencing constitutes a retreat from the standard of protection of the right to
personal liberty and security of a mentally ill person. An additional argument can be also
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the impossibility of taking into consideration any eventual physical or mental influence
by third parties on the person with mental disorders.

- participation of an expert in the proceedings. Again, the court helds that the impugned
rule violates the fair process standard because the expert, in turn, is deprived of the
opportunity to observe the reactions of the person with psychic disorders and the way
he behaves. The lack of contact jeopardizes the filing of a true report, which in most
cases determines the outcome of the proceedings

- personal involvement of the person who is subject to compulsory accommodation and
treatment. His presence in the courtroom guarantees that he or she will be able to make
requests, familiarise with the case file, have direct contact with the legal counsel and
perceive all the relevant facts of objective reality. The court helds that all these
fundamental rights were jeopardised by the use of videoconferencing which does not
guarantee the fairness of the trial. The Court underlines that the person’s ability to
communicate fully with his legal defense was also hindered.

In conclusion, the court pointed out that the use of videoconferencing could not be
equivalent in its effect to a real presence in a courtroom, where there is direct contact
between the court and the person whose case is heard, on one hand, and his legal
defense and the experts, on the other.

On these grounds, the Constitutional Court held that the impugned provision of Article
158(5) of the Health Act, although pursuing a legitimate aim, was unconstitutional
because it infringes the procedural safeguards protecting the fundamental right to
personal freedom and security of persons and the right to a fair trial. On this ground it is
declared unconstitutional —in contravention of Article 30(1) of the Constitution of the
Republic of Bulgaria.

2. Verification of compliance with the provisions of Article 56, in conjunction with
Article 122 of the Constitution of the Republic of Bulgaria

Article 56. Every citizen, whose rights or legitimate interests are violated or
jeopardized, shall have the right to remedy. Appearing before any government
institutions, every citizen may be accompanied by legal counsel.

Article 122. (1) Citizens and legal persons shall have the right to defence at all
stages of a procedure.

(2) The procedure according to which the right to defence is exercised
shall be established by a law.

The Constitutional Court helds as follows:

The right to defence is a personal, inalienable and fundamental right of citizens and
constitutes a universal guarantee of the substantive rights of citizens established by the
Constitution.
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What are the fundamental guarantees for the realization of the right to defence:

- Access to court. The requirement is for personal and immediate access to a court for
the person whose case is heard. There is a need to provide for the possibility of
personal appearance and, if necessary, for some form of representation

- the right to legal counsel should be guaranteed and ensured in all cases of restriction
of personal freedom and inviolability. It can only be fully exercised if the defendant and
his lawyer are in the same premises and have the possibility of constant, uninterrupted
and unrestricted personal contact.The Court held that such contact could not be made
by videoconference, since the person whose case is heard is positioned in an entirely
state-controlled environment and has no legal counsel by his side.

An additional argument that the provision of Article 158(5) of the Health Act does not
guarantee the right to defence is the fact that the communication between the person
whose case is heard and the legal counsel is also carried out by videoconferencing in
the absence of guarantees that it is not recorded or monitored by the authorities.

On these grounds, the provision was declared unconstitutional in relation to the norms
of Article 56, in conjunction with Article 122 of the Constitution of the Republic of
Bulgaria.

3. Verification of the inconsistency of the provision of Article 158(5) of the Health
Act with the Constitution due to the lack of clarity and precision of the norm and
the internal contradictions resulting from its content.

The Constitutional Court holds that there is a substantial internal contradiction in the
content of the above mentioned provision: it envisages the possibility for the the person
whose case is heard not to appear in court when his health status does not allow that
and also in the event of a state of emergency, etc.. But in fact it is the court who shall
decide on that, following from his duty to build a first-hand impression of the person’s
medical condition. A videoconference does not enable the court to gain a personal
impression. A serious deficiency of the rule under discussion has been found in the
possibility for the court to exercise its powers within its jurisdiction. The Constitutional
Court helds that the norm is internally contradictory and as such violates the principle of
the rule of law in its formal component - legal certainty.

4. Assessment of the lawfulness of the procedure for the derogation of fundamental
rights
The complaint is for contravention of Article 4, paragraph 1 of the Constitution of
the Republic of Bulgaria
Art. 4. (1) The Republic of Bulgaria is a state governed by the rule of law. It shall
be governed according to the Constitution and the laws of the country.
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The Constitutional Court holds that the provision of Article 158(5) of the Health Act
contains an enumeration of objective situations of an extraordinary or unusual nature,
heterogeneous in their specificity, upon the occurrence of which the legal basis allows
changes in the functioning of the state and the manner of protection and realization of
the rights of citizens. The possibility of limiting these rights should comply with
international standards- Article 15 ECHR and Article 4 of the ICCPR (International
Conventon on Civil and Political Rights), which incorporate the rules under which states
may temporarily not guarantee civil rights in times of war or other state of emergency.
The rights that cannot be restricted are also specified there. It also states that these
rights can only be temporarily restricted under the following conditions:

- a legitimate aim related to the protection of public interests
- restriction must be established by law

- the restriction must be proportionate, the degree of restriction depending on the
protected public interest.

The Court helds that in the particular case, the provision regulats access to court
through the use of information and communication technologiesin all cases of
emergency, without consideration of the specific threat and without clarity of the
purpose pursued. It found that the legislative amendment was neither limited in time nor
clearly defined in its subject-matter scope.

The Court considered that the provision, thus formulated, allowed too wide an
application and gave rise to unlimited possibilities of abuse by the authorities and
restriction of the rights of citizens, because it was not incumbent on the determining
court to assess each individual case.

On this basis, the provision was held to be unconstitutional as it violates Article 4(1) of
the Constitution because it did not meet the standards of the rule of law in a formal
sense.

Conclusion:

The judicial role is important across the wide range of forms of deprivation of liberty,
whether in police detention facilities, penitentiary institutions, immigration detention
facilities, psychiatric hospitals and social care homes or in compulsory quarantine for
reasons of public health protection. Various bodies have emphasized that, for the
judiciary to be able to effectively fulfil this role in preventing torture and other
ill-treatment, it is necessary for the person deprived of liberty to be physically before the
judicial authority. The judge is likely to be less able to detect any indicia of abuse if the
review is based solely on documents or conducted by telephone or videoconference
hearing. Perhaps most importantly, physical appearance before a judge creates a
temporary break in the absolute or near-absolute control that detaining authorities often
otherwise exercise over a person deprived of liberty. Being physically present before an
independent judge may create a sense of relative safety in which the person may be
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more likely to speak up about any abuse, than if he or she remains linked to an outside
authority only by a video screen.

In the type of hearing like the one that has been described in which under national or
international law a mentally ill person would normally have the right to be physically
present, a judge may decide that participation in the hearing should exceptionally take
place via videoconferencing due to a public emergency including a public health
emergency; however, such a decision should be taken only based on the judge’s
assessment, with reasons, that the imposition of such a measure is necessary and
proportionate to the local circumstances of the emergency in question, and that the
person’s physical presence is not required on the basis of a judicial assessment of the
appropriateness of substitute methods of participation in light of the characteristics of
the case and the interests of the parties, and with any guarantees necessary to ensure
the fairness and integrity of the proceedings. Any time that videoconferencing or similar
technologies are used as a substitute for physical presence, authorities must ensure
that mentally ill people have imminent access to legal counsel before, during and after
the hearings, including a secure and confidential means of communication between the
lawyer and client.
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