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THE EX OFFICIO EXAMINATION OF UNFAIR TERMS
IN THE LIGHT OF EFFECTIVE JUDICIAL PROTECTION

«it must be borne in mind that, in accordance with settled case-law, the obligation to examine of their own
motion the unfairness of certain terms in an agreement concluded with a consumer constitutes a procedural
rule placed on the courts” (CJEU, 9 April 2023, C-582/21, FY v Profi Credit Polska S.A. w Bielsku Biatej)

Order for payment procedure (CJEU, 29 February 2024, C-724/22, Investcapital Ltd v G.H.R; CJEU, 14 June
2012, C-618/10, Banco Espanol de Crédito SA v Joaquin Calderon Camino),

Ordinary proceeding (CJEU, 4 June 2009, C-243/08, Pannon GSM Zrt. v Erzsébet Sustikné Gyorfi);

Default proceedings (CJEU, 4 June 2020, C-495/19, Kancelaria Medius SA v RN),

Enforcement proceedings (CJEU; 17 May 2022, SPV Project 1503 Srl and Others v YB;, CJEU, 14 November
2013, C-537/12, Banco Popular Espariol SA v Maria Teodolinda Rivas Quichimbo)




PROJECTS INVOLVING Al IN THE DETECTION OF UNFAIR TERMS

- Consumer-oriented tools («Claudette» - aimed at empowering consumers to
quickly assess fairness of consumer contract terms and privacy policies. The
fairness/unfairness evaluation performed by Claudette is based upon academic
opinions)

- Judge-oriented tools (aimed at helping (and not replacing) judicial evaluation of
fairness/unfairness terms through the lens of case law)




TARGET TO FULFIL

First stage:

) to mitigate the impact of ECJ ex officio doctrine for national judges;
i) to evaluate whether Al is able to catch vertical and horizontal case law
divergences

Second stage:

i) to progressively sharpen the tool evaluation skills also considering differences
deriving from different types of contract;

V) to catch possible divergences among national case laws (network with other
national teams);

V) to catch divergences in contractual terms used in different Member States.




METHODOLOGY
Part 1

Different steps characterized by growing complexity

First step: analysis of a term that is relatively simple in its drafting and operation
and that does not present divergent legal precedents (forum selection term);

Second step: analysis of a term that presents divergent legal precedents (term
excluding or limiting the legal liability of a seller or supplier);

Third step: analysis of a term that presents divergent legal precedents and that
also presents possible mathematical problems (default interest rate term).




METHODOLOGY

Part 2

P : h Prompt Evaluats .
reparation phase endineerind phase valuation phase
/ B \ /- ™ / \

Tool Selection - N - =

Tools' evaluation :
— o Testing
and training
B % o

Data collection

and preparation
\ ~ ) \_ Results/ \_ Results/

— — — Done only once




METHODOLOGY
Part 2: Preparation Phase

1) Preparation phase Preparation phase

a) Tool selection: identification of the most appropriate LLM. V— \
Done only the first time. Four requirements:

| Tool Selection
) upload documents;

i) read and understand the documents; ——

i) reasoning capabilities; :
5 tab Data collection

and preparatio

n
a) Data: O )

i) collection: contractual terms and decisions

iv) user-friendly interface;

ii) preparation: integrating and cleaning data before they are used for the model|




METHODOLOGY

Part 2: Prompt engineering phase

2) Prompt engineering phase:

a) Tools" evaluation and training: intends to evaluate the
selected tools by grading their performance in reaching
the objectives, with different prompts. Two main
evaluation points:

) Structure of the document: tool is capable of
detecting the presence of different decisions

i) Content of the decision: the tool provides a correct
summary
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METHODOLOGY
Part 2: Evaluation phase

3) Evaluation phase:
a) Testing. To establish the accuracy of the results, we have defined four evaluation points:
) ldentify the term: evaluate the tool accuracy in quoting the terms

i) Understand the fairness: tool is capable of establishing whether the terms are unfair or
fair

i) Motivate: the tool provides a motivation for its result

iv) Conclusion: verify if the tool can draw adequate conclusions




MAIN CHALLENGES
Problems

Data collection:

a. Contracts retrieval: decisions can be found but it is difficult to retrieve the
corresponding contracts

b. Missing term: in some cases the decisions do not include the terms under
investigation.

This omission limits the ability to understand precisely which contract term was at
issue in the case

c. Documents quantity: difficulty in collecting a relevant amount of documents.

This scarcity of cases makes it difficult to establish meaningful patterns or draw
robust conclusions




