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• E-Commerce Directive 2000/31 – principle of origin and the concept 

of an information society service provider

• The DSA (Regulation 2022/1925) & DMA (Regulation 2022/2065) 

concerned with the size of digital platforms: easier to issue injunction 

order against intermediary than infringer – a change in paradigm

from the E-Commerce Directive to DMA and DSA 

• The AI Act – Regulation 2024/1689 - addresses high-risk AI systems.
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Case C-580/13 Coty Germany – impossible to identify the infringer

Case C-484/14 Mc Fadden – information society services - renumerated

Case C-88/23 Parfumerie Akzente – prohition to sell cosmetic products without

Swedish labels

The notion of territoriality was questioned (M. Szpunar (Era Forum 2024) 382):

• C-18/18 Glawischnig-Pieschek: territorial scope of injunctions against Facebook

[publication on Facebook of message containing statements harmful to the reputation]

• C-507/17 Google: territorial scope of de-referencing – territorial scope of de-listing 

performed by Google’s search engine.

Directive 2000/31
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Recent cases from 

the CJEU & GCEU

EU Court of Justice General Court

References for a preliminary ruling from national 

courts:

• C-233/23, Alphabet (pending, AG Opinion);

• C-264/23, Booking.com and Booking.com 

(Deutschland);

• C-252/21, Meta Platform;

Appeals on points of law from GC judgments:

• C-48/22 P, Google Shopping (gatekeepers);

Actions for annulment: 

• T-334/19 Google AdSense;

• T-671/19 Qualcomm v Commission;

• T-1077/23, Bytedance v Commission.

From 1 October 2024: jurisdiction to hear preliminary 

questions of limited scope – in 6 domains
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Digital Platforms & Competition Law

Competition law is technology-neutral; yet, note the impact of digitalisation.

• Online platforms (platformisation of the industry) – due to their power and their 

economic features – require a new set of rules, created ad hoc.

• Fast moving markets make it more important to intervene relatively early.

Traditional instruments are insufficient. So, REGULATION :

• DMA identifies some undertakings as “gatekeepers” (of paramount importance) and 

subjects them to a specific set of obligations that are stricter than those derived from 

normal competition law BUT strongly inspired by CJEU case law.
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The CJEU on Digital Platforms (Future

Gatekeepers)

• IBM (80): terminal equipment, you need interoperability equipment

• T-201/04 Microsoft

operating system for Windows – tying the conclusion of contracts to the acceptance by the parties of 

supplementary obligations with no necessary connection to the subject of the contracts

• T-286/09 Intel

exclusive dealing and long-term contracts, exclusivity rebates 

• T-612/17 Google and Alphabet v Commission (Google Shopping)

discrimination on the downstream market, critique of Google’s search algorithm 

• T-604/18 Google and Alphabet v Commission (Google Android)

like Microsoft, use of technology to exclude others 

• C-466/19 P Qualcomm et Qualcomm Europe/Commission:

exclusionary practices 

• T-334/19 Google AdSense
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The Notion of Gatekeeper

First Used in Google Shopping 

• Initially, Google provided general search services and acquired a ‘superdominant’ 

position on that market which is characterised by very high barriers to entry.

• Para. 183: role as a gateway to the Internet

• Due to this role, Google was under a stronger obligation not to allow its 

behaviour to impair genuine, undistorted competition on the related market 

for specialised comparison shopping search services
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C-48/22 P, Google and Alphabet v Commission 

(Google Shopping)

The ECJ confirmed a new form of abuse: favouring one’s own comparison shopping 

service.

• A dominant undertaking which treats its own products or services more favourably

than it treats those of its competitors might be acting lawfuly …

• … unless is conduct is discriminatory and no longer falls within the scope of 

competition on the merits.
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C-252/21, Meta Platforms and Others

The German Federal Cartel Office prohibited Facebook from making the use of its

platform necessarily linked with the processing of its users’ off-Facebook data without

their consent. The practice constituted an abuse of Meta’s dominant position.

• Sole purpose of assessing the compliance with GDPR for a Competition authority is

to establish abuse of a dominant position;

• National Competition authorities are bound by other authorities’ decisions and have

a duty to cooperate.  
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C-264/23, Booking.com and Booking.com 

(Deutschland) 

Background:

• Booking.com is a global online intermediation service;

• Hotels pay a commission to Booking for being visible on the platform;

• Hotels have to refrain from offering stays at lower prices than those offered on Booking.com.

Do such price parity clauses constitute ancilliary restraints?

• No. 

• Provision of online hotel reservation services by platforms such as Booking.com had a neutral or 

even positive effect on Competition

BUT, it has not been established that price parity clauses: 

(1) are objectively necessary for the implementation of main operation; and

(2) are proportionate to the objective pursued.
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AG Medina’s Opinion

in Case C-233/23, Alphabet

C-233/23, Alphabet, Google v Autorità Garante della Concorrenza, Enel X Italia 

• Preliminary question from the Council of State;

• Google didn’t make the Android Auto app compatible with another app developed by ENEL X for 

services related to charging of electric cars. Google was ordered to release a template for 

developing electric charging apps & to incorporate functionalities identified by ENEL.

• Does a refusal to grant access to a platform or digital infrastructure constitute an abuse of Art 102 

TFEU?

• The „Bronner criteria” (from Case C-7/97) are revisited: (1) product indispensable for activity; (2) 

elimination of competition without it; (3) refusal not objectively justified.

Key questions:

1.   Was access indispensable for activity or merely for more convenient use? 

2.   Should a needed product be developed on demand? 

→ Maybe interoperability issues are better addressed under the DMA? 
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T-334/19, Google AdSense
NO foreclosure effect

Background:

• AdSense, Google’s advertising platform, offers an online advertising intermediation service called 

AdSense for Search;

• The platform allows publishers of websites containing integrated search engines to display ads

linked to online queries that users submit on those websites;

• Publishers with a sufficient turnover could negotiate with Google a ‘Google Services Agreement’, 

i.e. different clauses: exclusivity, placement, prior authorisation (in different periods);

• The agreements were repeated, renegotiable, there were no sanctions for non-compliance.

Holding:

The Commission failed to demonstrate that clauses had been capable of deterring publishers from 

sourcing from Google’s competing intermediaries or capable of preventing competitors from accessing a 

significant part of the market for online search advertising intermediation.
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Procedural Issues

Is it possible to look at chats as evidence?: 

Pending question: C-619/23 Ronos (art. 6 i 32 Directive 2019/1 „ECN+”);

• nothing new!

20 December 2023: 

• T-106/17 JPMorgan Chase and Others v Commission, and T-113/17 Crédit agricole

and Crédit agricole Corporate and Investment Bank v Commission

7 November 2024: 

• T-386/21 Crédit agricole and Crédit agricole Corporate and Investment Bank v 

Commission and T-406/21 UBS Group and Credit Suisse Securities (Europe) v 

Commission
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T-451/20, Meta Platforms Ireland v Commission

Background: 

A Commission request that Meta provides documents containing certain search terms pursuant to Art 18(3) 

Reg. 1/2003.

Key holdings on Meta’s application: 

1. On the legality of the request: 

• The request did not go beyond necessary;

• The terms were not too vague;

• After an interim measure Commission issued an amending decision, establishing a virtual data 

room, thereby providing sufficient protection for sensitive personal data.

2. No infringment of Art. 7 of the Charter—processing of sensitive data, if:

i. The processing pursues a significant public interest;

ii. The processing is necessary to fulfill that public interest;

iii. The steps taken are proportional to the aim pursued, respect the essense of the right and 

provide specific measures to safeguard the rights.
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Damages
Aftermath of Google Shopping

C-605/21 Heureka Group/Google (Online price comparison services) 

Former Czech rules on limitation are incompatible with EU law – practically impossible or excessively 

difficult to claim damages for continuous anticompetitive practices 

1) limitation period cannot begin to run unless that infringement has come to an end and the injured 

party knows that the behaviour concerned constitutes such infringement;

2) suspension or interruption of the limitation period for the duration of a Commission investigation.

Directive 2014/104 the limitation period must be suspended, at the very least, until one year after the 

date on which the Commission’s decision finding the infringement concerned becomes final.
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The 

Digital 

Markets Act
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EU Competition Law vs The DMA 

The DMA is concerned with the size of digital platforms

• The DMA identifies some undertakings as “gatekeepers” and subjects them to a specific set of 

obligations which are stricter than those derived from normal competition law;

• A form of ex ante regulation – to suplement Commission’s ex post enforcement;

• Enforcement problems: time, conceptual matters (dominance, abuse, AEC test, effects analysis);

• It should exclude abuse of their position by gatekeepers by introducing automatically working

obligations (art. 5 – self executing obligations and 6 DMA – black list) – direct effect – role for national

courts.
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• Not necessarily requiring dominance or abuse;

• Gatekeepers are nudged into cooperation;

• More prominent use of summary procedures;

• Where the DMA identifies „gatekeepers”, COMPETITION FOR THE MARKET is no longer

attainable;

• DMA provides in fact for COMPETITION FOR THE MARKET: it is a classic regulatory 

instrument.

EU Competition Law vs The DMA 



curia.europa.eu

PLUS:

Criteria for designating Gatekeepers under the 

DMA 

1. „A core platform service”

2. Indication by the Commission

1. Size

2. Dependency

3. Durable position
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Core Platform Service (Art. 2 (2) DMA)
a Quasi-dominant Position

Online intermediation services

Online search engines

Online social networking services

Video-sharing platform services

Number-independent interpersonal communication services

Operating systems

Web browsers

Virtual assistants

Cloud computing services

Online advertising services 
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The Digital Markets Act
as a „Competition In The Market” Tool

• It should prevent leveraging, including self-preferencing;

• automatically working obligations (art. 5 – self executing obligations and 6 DMA – black

list) – direct effect – a role for national authorities;

• Rules for compliance and rules for non-compliance;

• DMA favours behavioral remedies taken from competition law; 

• Centralised enforcement model – the European Commission only, no role for national

authorities in executing sanctions; 

• Non-gatekeepers – not covered. 
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The First DMA Cases

DECIDED: T-1077/23, Bytedance v Commission – decision designating Bytedance as 

the access controler for TikTok;

PENDING:

• T-1078/23, Meta Platforms v Commission – decision designating Meta as the 

access controler for Facebook et Instagram, WhatsApp et Messenger, Meta Ads and 

Meta Marketplace;

• T-1079/23, Apple v Commission - decision designating Apple as a potential access

controler for iMessage – investigation decision;

• T-1080/23, Apple v Commission - decision designating Apple as the access

controler for AppStore, Safari and iOS.
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T-1077/23, Bytedance v Commission

Background:

Commission Decision designating Bytedance (Tik Tok) as a gatekeeper.

Key takeaways:

• quantitative thresholds laid down in the DMA: global market value, number of TikTok users within the 

European Union and number of years during which that threshold relating to user numbers had been met;

• Bytedance: it was a challenger on the market and, its position was successfully contested by competitors 

such as Meta and Alphabet (with Reels and Shorts);

• in 2018 TikTok was indeed a challenger;

• But it had since consolidated its position, and even strengthened that position  half the size of Facebook 

and of Instagram in the EU.
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The 

Digital 

Services Act
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The Digital Services Act (DSA)
Key Features

• DSA v DMA: very different, adressing different sides of the problem.

• The DSA is concerned with intermediaries – the notion of digital service is not even defined.

• Article 3 DSA is all about intermediaries, a notion existing since the „e-Commerce Directive” in 2000;

• then more specific acts: in 2018, geoblocking; sectoral regulations; code of conduct on hate speech;

disinformation.

• horizontal EU regulation became necessary – to protect this space for its users  EU digital rights 

charter – DSA;

• Obligation of due diligence – new principle to impose proactive obligations – that are asymmetrical in 

nature – they impose an obligation of transparency on service providers;

• Since August 2024: (1) diffusion of illegal content; (2) obligation to evaluate the risks – use of 

moderators, use of languages, assessment of algorithms.
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Initial DSA Cases
All pending

A. Some cases on designation as „Very Large Online Platforms” (VLOPs):

1) T-376/23 Amazon one incidental decision on interim measures C-639/23 P(R) Amazon;

2) T-348/23 Zalando one incidental decision on intervention C-647/23 P (I) Zalando.

B. Four cases on pornographic platforms designed as VLOPs: 

1) T-139/24, WebGroup Czech Republic v Commission (XVideos) 

2) T-486/24, NKL Associates v Commission (XNXX); 

3) T-134/24, Technius v Commission (Stripchat); 

4) T-138/24, Aylo Freesites v Commission (Pornhub).

C. One case on access to documents: T-203/24, Zalando v Commission.
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The 

Artificial

Intelligence

Act

• supposed to protect fundamental 

rights and values, in particular by 

assuring transparency;

• to assure responsibility for damage

caused by AI;

• Both the DMA and the AI Act’s 

approaches are based on ex ante 

assessments of some anticompetitive 

behaviours.
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AI ACT

• Classification of AI according to risk: 

 unacceptable risk (art. 5: social scoring, manipulative AI  unless authorisation from Judicial authority), 

 high-risk AI – if profiling individuals (Chapter III), 

 limited risk AI (chatbots, deepfakes) 

• Obligations for PROVIDERS/DEVELOPERS of high-risk AI systems: 

 risk management systems

 data governance

 technical documentation

 record keeping

 human oversight

• DEPLOYERS (USERS WHO ARE NOT CONSUMERS) – some obligations
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Enforcement features:

• Those new rules are self-executing

• Designation of Gatekeepers (DMA) or VLOP

(DSA) is the sole prerogative of the

Commission. National courts do not designate.

But after designation:

• Execution of obligations - for the national

courts?

• Private enforcement.

Rights of action before national courts?

• Direct effect of the substantive rules of the 

DMA: Arts. 6 and 7 

• National courts will need to assess if there is a 

direct effect between parties

end user/ competitor/ client

Comparison with Competition Law?

• If you have harm you have standing [in 

Competition law]

• Here - we need to check direct effect between 

the parties

All New Instruments 
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1. A lot of open issues - impact of digitalisation requires new instruments - very first 

legislation in the world on this;

2. Often reproach - CJEU - too little too late? Enforcement will be more time sensitive;

3. Not all decisions relating to fundamental rights can be left to courts – the 

legislator needs to make necessary political choices;

4. The DMA is to enhance European market and to act quicker. 

BUT: will it create a new burdensome case law?

5. The DSA is meant to assure greater transparency for consumers;

6. The AI Act is to assure fair technology solutions.

Conclusions
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Thank you very much for 

your attention…

…and Happy St. 

Valentine’s Day!


