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I.- Decoding Automated Contracting: 
terminology, definitions, and key policy components 

II.- Harmonization Projects on Automated Contracting 

III.- Rules underpinning Automted Contracting  
 III.1. Legal recognition, validity, and enforceability
 III.2. Rules and mechanisms for attribution 
 III.3. Risk allocation scenarios and solutions 

IV.- Consumer law and Automated contracting: ‘Augmented 
consumers’?
 



ELI Guiding Principles on ADM in Europe

UNCITRAL WG IV on E-Commerce 
Use of AI in international trade 

ELI Algorithmic Contracting Project 
ADM-readiness test on B2C

EU Proposals
AI Liability Directive

Revised Directive on Defective Product
Pilot project on Novel forms of contracting

Guiding Principle 1: Law-compliant ADM. 
Guiding Principle 2: Non-discrimination against ADM. 

Guiding Principle 3: Attribution of  decisions adopted by ADM
Guiding Principle 4: Disclosure that the decision-making is automated. 

Guiding Principle 5: Traceable decisions. 
Guiding Principle 6: Reasoned decisions 

Guiding Principle 7: Allocation of  risks to the operator 
Guiding Principle 8: No limitations to the exercise of  rights and access to justice

Guiding Principle 9: Human oversight/action
Guiding principles 10: Human review of  significant decisions

Guiding Principle 11: Responsible ADM 
Guiding Principle 12: Risk-based approach for ADM



Observers:

The ELI project on algorithmic contracting



ELI Guiding Principles and Model Rules on 
Algorithmic Contracting

UNCITRAL WG IV on E-Commerce 
Use of AI in international trade 

Model Law on Automated Contracting
July 2024

1). Legal recognition rules, validity and
enforceability

2). Rules and mechanisms for attribution

3). Risk allocation rules: error /
malfunctioning / unexpected actions



Pre-contractual / Negotiations Formation Performance / Modification / Termination

‘Algorithmic contract’ refers to a contract where one or both
parties use a digital assistant to automate any action or decision
in respect of their contractual relations.

’Automated contracting’…the use of  automated systems to 
form or to perform contracts (…)



Article 2

(1) ‘Contractual relations’ means the pre-
contractual actions, negotiation, conclusion,
performance or termination of a contract.

(4) ‘Algorithmic contract’ refers to a contract
where one or both parties use a digital
assistant to automate any action or decision in
respect of their contractual relations.

Article 1(2) The ELI ACC Model Rules apply to: (b) the use of a
digital assistant to automate contractual relations by

(i) a consumer;
(ii) a business;
(iii) both parties 

Article 2

1. This Law applies to the use of automated
systems to form or to perform contracts,
including by:

(a) Generating or otherwise processing data
messages that constitute an action in
connection with the formation of contracts,
such as an offer or acceptance of an offer;

(b) Generating or otherwise processing data
messages that constitute an action in
connection with the performance of a
contract, such as its modification or
termination.



Sellers – contracting  
parties  

Contract 2Contract 1

Contract for
the supply of a
digital assistant

Algorithmic
contract

Consumer 

Buyers – smart store Sellers – smart warehouse



Article 2

(2) ‘Digital Assistant’ means an application
utilising algorithmic systems that, based on
pre-set parameters, user inputs and data
obtained from a range of sources, is designed
to take actions to accomplish a set of pre-
defined objectives for contractual relations.

Article 1

1. For the purposes of this Law:
(a) “Automated system” means a computer
system that is capable of carrying out actions
without the necessary review or intervention
of a natural person;
(b) ….

2. An automated system may be programmed to
operate in a deterministic or non-
deterministic manner.



 Legal recognition, validity, and enforceability

 



Article 3: Use of Digital Assistants
Consumers have the right to use digital
assistants in their contractual relations with a
business, (…) unless there are legitimate grounds
under the applicable law 

Article 4. Technology neutrality
Nothing in this Law requires the use of an
automated system or a particular method in
automated systems to form or perform contracts.



Article 17: Legal recognition of contracts concluded
through a digital assistant

1. A contract between a consumer and a business
concluded through a digital assistant shall not be
denied validity or enforceability solely because a
digital assistant was used, irrespective of whether
only one party or both parties used digital
assistants.

2. Any action carried out by a digital assistant in respect
of the contractual relations between a consumer and
a business shall not be denied legal effect, validity or
enforceability on the sole ground that a digital
assistant was used.

Article 5. Legal recognition of automated contracting

1. A contract formed using an automated system shall not
be denied validity or enforceability on the sole ground
that no natural person reviewed or intervened in any
action carried out in connection with the formation of
the contract.

2. An action carried out by an automated system in
connection with the formation or performance of a
contract shall not be denied legal effect, validity or
enforceability on the sole ground that no natural person
reviewed or intervened in the action.



Article 6. Legal recognition of contracts in computer code
and use of dynamic information in automated contracting

1. A contract shall not be denied validity or enforceability
on the sole ground that the terms of the contract are
contained in data messages in the form of computer
code.

2. A contract shall not be denied validity or enforceability
on the sole ground that the terms of the contract
incorporate information from a data source that provides
information that changes periodically or continuously.

3. An action in connection with the formation of a
contract shall not be denied legal effect, validity or
enforceability on the sole ground that the action involves
processing data messages containing information from a
source that provides information that changes
periodically or continuously.



 Legal recognition, validity, and enforceability

 
 Rules and mechanisms for attribution 

 On whose behalf  
is programmed

On whose behalf  
is operated Who uses

For a purposeCONTROL + BENEFIT



Article 21: Attribution and its limits

A person who uses a digital assistant for
contractual relations is bound by the actions taken
by the digital assistant and all the actions of the
digital assistant are attributed to that person.

Article 7. Attribution of actions carried out by
automated systems

1. As between the parties to a contract, an action
carried out by an automated system is attributed in
accordance with a procedure agreed to by the
parties.

2. If paragraph 1 does not apply, an action carried
out by an automated system is attributed to the
person who uses the system for that
purpose.

Use Purpose+



Article 21: Attribution and its limits

(…)

Where the actions of a digital assistant deviate
from those which could reasonably be expected
by the consumer the actions of the digital
assistant have no legal effect and are not
attributed to the consumer (…)
Factors…

(a) any information given to the consumer about the adaptive capability
of the digital assistant;
(b) whether the operation of any adaptive functionality of the digital
assistant was inconsistent with such information;
(c) external factors such as loss of access to third-party data supplies,
errors in that data, or cybersecurity breaches;
(d) whether in the specific circumstances, the consumer could not
reasonably have expected that the action in question would be taken

Consequences either party is entitled to receive back any
performance that was rendered in consequence of such
action

Article 7. Attribution of actions carried out by
automated systems
(…)

3. Attribution of an action carried out by an automated
system shall not be denied on the sole ground that
the outcome was unexpected.

4. Nothing in this article affects the application of any
rule of law that may govern the legal consequences of
attributing an action carried out by an automated
system to a person.

Use

Purpose
+



[Article 8. Unexpected actions carried out by
automated systems
1. Unless otherwise agreed by the parties, where an
action carried out by an automated system is attributed
to a party to a contract, the other party to the contract
is not entitled to rely on that action if, in the light of all
the circumstances:
(a) The party to which the action is attributed could
not reasonably have expected the action; and
(b) The other party knew or could reasonably be
expected to have known that the party to which the
action is attributed did not expect the action.
2. Nothing in this article affects the application of any
rule of law or agreement of the parties that may
govern the legal consequences of an action carried out
by an automated system.]



 Legal recognition, validity, and enforceability

 
 Rules and mechanisms for attribution 

 Risk allocation scenarios and solutions

 



Typology of  risks

1). Mistake 

 2). Errors, defects and malfunction 

 3). Unexpected actions / outcomes  

Options to consider

Defects of  consent Liability

Non-atttribution

AI bespoke rules



EU Consumer Law and Automated Decision Making (ADM):
Is EU Consumer Law Ready for ADM?

Interim Report of the European Law Institute
(December 2023)

www.europeanlawinstitute.eu

Observadores:

http://www.europeanlawinstitute.eu/


ADM-readiness test of  Consumer Protection Law 

Agency Law Conflict of  interests

Informed decisions?
Dark patterns

Rationale of  information 
duties

New/more/less 
vulnerabilities



Human-centric Consumer Law
‘Augmented consumers’?

Consumer’s Autonomy ‘Delegated’ decisiones: AI Agency

Informed decisions
AI Agents’ actions

Consumer’s Vulnerability
AI Vulnerability and other forms of  

digital vulnerability



1.- Harmonized rules on validity and enforceability 

2.- Attribution rules and mechanisms: consumer contracts, regulatory 
requirements, exceptions and limits 

3.- Risk allocation: contract law or liability solutions 

4.- Unexpected outcomes 

5.- Consumer protection and the use of  AI Agents 

6.- Disclosure and intuitu homini contracts – consecuences of  
infringement 
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