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Independence and autonomy of the judiciary
- The AI as a useful tool to help to improve efficiency of our 

judicial systems and its drawbacks 

- A history of how and how controls the judiciary: from the justice 
retenue to the justice déléguée  

- Caveat: there are different AI tools that may be designed and 
used by the judiciary

- But general, and blatant, lack of transparency almost 
everywhere… (why it matters?)
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The Problem: landmark cases
- AI and vulnerability risks: the SyRI case (Netherlands, 2020), 

regarding how AI may enhance some discrimination biases
- Black box and its justification: the Compass/Loomis case 

(Wisconsin, 2016), that shows how IP protection and other 
arguments are used to thwart source code transparency

- Source code transparency: the BOSCO case (Spain, 2021), 
about security issues and other reasons to restrict access to 
source code

- Hesse and Hamburg automated data analysis for the 
prevention of criminal acts banned by BVerfG Judgment 
(Germany, 2023)

- Some examples of unveiled source code

Boix Palop: Transparency and control of AI tools



A General lack of Transparency:  
the VioGen example
- VioGen (Spain, 2007 to now), is generally considered a great 

success

- Possible vulnerability concerns:
- Regarding the victims
- Regarding the alleged agressors

- Black box and algorithm transparency: the estrategy of de 
Spanish government

- It seems that something is changing…
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A General lack of Transparency:  
the VioGen example
- VioGen (Spain, 2007 to now), is generally considered a great 

success

- Possible vulnerability concerns:
- Regarding the victims
- Regarding the alleged agressors

- Black box and algorithm transparency: the estrategy of de 
Spanish government

- But, where are the judges in all this?
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Current European Legal Framework
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Soft-law Guidelines and regulatory 
proposals
- UNESCO 2021 Recommendation on the Ethics of Artificial 

Intelligence: focus, again, on explainabilty as an alternative to 
complete transparency (see recitals 37 to 41)

- Council of Europe Ad hoc Committee on AI (CAHAI) 2021 
Guidelines & provisions on explainability, transparency

- EU GDPR, recital 71
- European Ethics Chart on the use of AI
- Spanish 2021 Digital Rights Charter
- But, most of all: EU proposal of Artificial Intelligence Act 

(drafts from 2021 and the revision of 2023)
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The Regulatory Black Box paradox

- Main objections to compete algorithm transparency:
- Data protection
- IP
- Not relevant / necessary
- Higly technical
- Risk of gaming the system
- Continuous changing /fixing of the algorithm
- Cost of making source-code available

The issue with Council of Europe works on an AI Convention
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The Regulatory Black Box Paradox
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The Regulatory Black Box Paradox
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- Heading towards a kind of Inverted Drittwirkung theory for the  
regulatory limits and guarantees for fundamental rights in  
the field of AI decisions?



Alternatives to Source Code Transparency
1) Ban of AI tools within the decision-making process

- When taking discretionary decisions (Germany)
- In some special cases because of intensive risks 

regarding  human rights (UN 2021 "The right to privacy in 
the digital age" and EU 2021 Artificial Intelligence Act 
proposal)

Pros: Simple solution; easy to implement

Cons: difficult to sustain in the long term, at least in the German 
version; necessity to take decisions regarding exclusions
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Alternatives to Source Code Transparency
2) Reverse engineering and other proposed technical fixes

- Traditional reverse engineering systems
- Sandra Wachter’s counterfactual explanations 

proposal

Pros: Already in place; preserve IP; broad availability, only minor 
legal fixes needed

Cons: limits to the complete understability of AI systems; technical 
requirements
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Alternatives to Source Code Transparency
3) Improved Current Legal Framework: AI explanability

- UNESCO 2021 Recommendation on the Ethics of 
Artificial Intelligence: recitals 37 to 41

- EU 2021 Artificial Intelligence Act proposal
- Some examples already in place: new Valencian 

Transparency Regulation or Amsterdam Algorithm 
Register
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Alternatives to Source Code Transparency
3) Improved Current Legal Framework: AI explanability

- IUNESCO 2021 Recommendation on the Ethics of 
Artificial Intelligence: recitals 37 to 41

- EU 2021 Artificial Intelligence Act proposal
- Some examples already in place: new Valencian 

Transparency Regulation or Amsterdam Algorithm 
Register

Pros: Already in place; preserve IP; only minor legal fixes needed
Cons: limits to the complete understability of AI systems; it doesn’t 
really solve the problem, high dependence on public powers
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Alternatives to Source Code Transparency
4) Private audit systems

- Self-regulation approach
- American examples and scholar proposals

Pros: Already in place; can be regulated to preserve IP; only 
minor legal fixes needed, control made from the outside, civil 
society implication

Cons: limited access, specially if IP protection is promoted; 
qualification and selection of private partners; trust issues
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Alternatives to Source Code Transparency
5) Specialised administrative bodies

- German approach
- EU 2021 Artificial Intelligence Act proposal

Pros: Broad experience with independent administrative agencies 
in other fields; guarantees of IP protection; complete access to 
source code by the agency

Cons: limited social access, concentrated control made by public 
powers, necessity of creating a new agency or funding and 
expanding an already-existing one
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Alternatives to Source Code Transparency
5) Specialised administrative bodies

- German approach
- EU 2021 Artificial Intelligence Act proposal
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Some provisional conclusions
- Significant reserves to accept complete transparency

- Budgetary issues

- Organisation issues and private agents control vs public powers 
dominance: transparency is even more essential when we use 
outsourced AI

- Considerable weaknesses in every alternative proposal to 
complete source code transparency

- Source coude transparency will be probably increased in the 
near future, as AI systems will be more present 
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