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March 2018 Expert Group: New Technologies formation / PLD formation
November 2019 Expert Group Report — [iability for Al and other emerging digital technologies

February 2020
White Paper on Al - An European approach to excellence and trust
Commission Repott on safety and liability implications of Al the Internet of "T'hings and Robotics

October 2020
Draft Report with recommendations to the Commission on a Civil liability regime for artificial
intelligence
Proposal for a Regulation of the European Parliament and of the Council o /iability
for the operation of Artificial Intelligence-systems

April 2021
Proposal for a REGULATION /aying down harmonised rules on artificial intelligence (Al Act)

January 2022 on ...
Public Consultation on Defective Product Liability Reform for Al

28 September 2023...
Proposal for a Revised Product Liability Directive and Proposal for an Al Liability
Directive
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Documents are prepared using a large language model in
the context of a judicial proceedings (trial or pre-trial):

= @ @ Q o - parties’ documents
=

- experts’ opinions

ChatGPT Alternatives

- evidence

- decisions



Al mnstruments for fastening and helping judges —
- Assisted reading,
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- Processing

- assisted writing tools,
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DISTINCTIVE FEATURES OF AI AND EMERGING DIGITAL TECHNOLOGIES:

DISRUPTIVE POTENTIAL
INCREASING COMPLEXITY
AUTONOMY N V Design and operation
Uﬂp?"@dﬂ'f&lbﬂl@/ Y | M%/fzp/e actors
(ECOSYSTEMS)
DATA-
DEPENDENCE Plurality of parts and
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OPENNESS — T - .\
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“Black Box™” effect

Cybersecurity




Sectoral legislation

Draft Al Liability
Directive

National Law on fault-
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values and
fundamental
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Directive

A

Digital Services Act
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RISK-BASED APPROACH

_ Principles Levels

Affected interests —
seriousness

Human oversight Prohibited

__ Robutness and safety
Al system Risk — probability High-risk

- | Privacy/data governance

Risk — intensity

Transparency Others

Diversity

Social and environmental

well-being




Al Act DEFINITIONS

‘artificial intelligence system’ (Al system) means a machine-based system that

is designed to operate with varying levels of autonomy and that can, for explicit or
implicit objectives, generate outputs such as predictions, recommendations, or

decisions that influence physical or virtual environments. | Learing, reasoning and modelling capabilities

Levels of autonomy

Influence the environments




INPUTS

human-based inputs, machine-
generated data, or interactions with
the environment

PRE-DEFINED
OBJECTIVES

TECHNIQUES

OUTPUTS

content moderation; rating, ranking,
predictions or recommendations; online
advertising; complaint handling and dispute
resolution; tracing traders; algorithmic
management in platforms; credit scoring;
pricing, trading and investing,
or compliance




Al Act DEFINITIONS

‘artificial intelligence system’ (Al system) means a machine-based system that

is designed to operate with varying levels of autonomy and that can, for explicit or

implicit objectives, generate outputs such as predictions, recommendations, or

decisions that influence physical or virtual environments.

Learning, reasoning and modelling capabilities

Levels of autonomy

Influence the environments

‘foundation model’ means an Al model that is trained on broad data at scale, is

designed for generality of output, and can be adapted to a wide range of

distinctive tasks;

‘oeneral purpose Al system’ means an Al system that can be used in and
adapted to a wide range of applications for which it was not intentionally and

specifically designed;
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Al Act SCOPE

I. providers placing on the market or putting into service Al systems in the
Union, irrespective of whether those providers are established within the Union or
in a third country;

II. deployers of Al systems that have their place of establishment or who are
located within the Union

III. providers and deployers of Al systems that have their place of
establishment or are located in a third country, where either Member State law
applies by virtue of public international law or the outpur produced by the
system 1is intended to be used in the Union;



Al Act SCOPE

I'V. providers placing on the market or putting into service Al systems referred to
in Article 5 outside the Union where the provider or distributor of such
systems is located within the Union;

V. importers and distributors of Al systems as well as authorised representatives
of providers of Al systems, where such importers, distributors or authorised
representatives have their establishment or are located in the Union;

VI. affected persons as defined in Article 3(8a) that are located in the Union and
whose health, safety or fundamental rights were adversely impacted by the use of
an Al system that was placed on the market or put into service in the Union,
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ATl Act PRINCIPLES

1). ‘human agency and oversight’ means that Al systems shall be developed and
used as a tool that serves people, respects human dignity and personal autonomy,
and that is functioning in a way that can be appropriately controlled and overseen
by humans.

2) ‘technical robustness and safety’ means that Al systems shall be developed
and used in a way to minimize unintended and unexpected harm as well as being
robust in case of unintended problems and being resilient against attempts to alter
the use or performance of the Al system so as to allow unlawful use by malicious
third parties.

3) ‘privacy and data governance’ means that Al systems shall be developed and
used in compliance with existing privacy and data protection rules, while
processing data that meets high standards in terms of quality and integrity.



ATl Act PRINCIPLES

4) ‘transparency’ means that Al systems shall be developed and used in a way

that allows appropriate traceability and explainability, while making humans aware
that they communicate or interact with an Al system as well as duly informing
users of the capabilities and limitations of that Al system and affected persons
about their rights.

5) ‘diversity, non-discrimination and fairness’ means that Al systems shall be
developed and used in a way that includes diverse actors and promotes equal
access, gender equality and cultural diversity, while avoiding discriminatory impacts
and unfair biases that are prohibited by Union or national law.

6) ‘social and environmental well-being’ means that Al systems shall be
developed and used in a sustainable and environmentally friendly manner as well as
in a way to benefit all human beings, while monitoring and assessing the long-term
impacts on the individual, society and democracy.



Are the decisions adopted by ADM or with the support of ADM
valid and enforceable?

Are the decisions and actions made by ADM
equivalent to human decisions and actions?

Can we simply apply the functional equivalence to declarations,
agreements, performance actions, remedies, actions, settlements? Even if
there 1s no human intervention in each and every action of the ADM?
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Can we simply apply the functional equivalence to declarations, agreements, performance actions, remedies, actions,
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To whom to attribute the legal effects
To whom to allocate liability for the damages caused

Are ADM-specific rules needed?

Legal/regulatory requirements: impact on private law




Are the decisions adopted by ADM or with the support of ADM valid and enforceable?
Are the decisions and actions made by ADM equivalent to human decisions and actions?

Can we simply apply the functional equivalence to declarations, agreements, performance actions, remedies, actions,
settlements? Even if there is no human intervention in each and every action of the ADM?

To whom to attribute the legal effects
To whom to allocate liability for the damages caused

Are ADM-specific rules needed?
Legal/regulatory requirements: impact on private law

Challenges

Agency Law Conflict of Informed New/more/less
interests decisions? vulnerabilities

Dark patterns



Ongoing projects

ADM-readiness test of existing rules

United European I E I_ I
NathnS — I — Commission EX\ZOPEAN

INSTITUTE

EU Proposals
UNCITRAL WG IV on E-Commerce Al Liability Directive ELI Algorithmic Project
Use of Al in international trade Revised Directive on Defective Product ADM-readiness test on B2C



Guiding Principle 1: Law-compliant ADM.

Guiding Principle 2: Non-discrimination against ADM.
Guiding Principle 3: Attribution of decisions adopted by ADM
Guiding Principle 4: Disclosure that the decision-making is automated.
Guiding Principle 5: Traceable decisions.

Guiding Principle 6: Reasoned decisions
Guiding Principle 7: Allocation of risks to the operator
Guiding Principle 8: No limitations to the exercise of rights and access to justice
Guiding Principle 9: Human oversight/action
Guiding principles 10: Human review of significant decisions
Guiding Principle 11: Responsible ADM

Guiding Principle 12: Risk-based approach for ADM
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