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Vertical and horizontal relationships/Treaty and Charter

Member State (MS)

Citizen Citizen Citizen

The origins of „direct
effect“: grants citizens rights
against MS that „fail to put their
law in shape“.

Direct horizontal effect of some Treaty provisions has been
acknowledged, granting citizens rights in some citizen-citizen relationships.

Compare: for fundamental 
rights/Charter Provisions direct
effect is not needed: Their very
nature implies protection against
MS action – status negativus (note: 
different if citizen asks MS to
actively protect him – status
positivus)

Direct horizontal effect of fundamental rights. No standardized
doctrine available across MS. The ECJ has accepted some rights in 
some citizen-citizen relationships if they are framed in a mandatory
& unconditional manner.

Remember: Pre-Lisbon, fundamental rights were „found“ in Treaty 
provisions and general principles of EU law→ the origin of
doctrinal-normative confusion



Vertical and horizontal relationships/Directives

Member State (MS)

Citizen Citizen Citizen

Direct effect of Directives
grants citizens rights against MS 
that (i) fail to transpose, (ii) a 
precise rule in the Directive, 
(iii) which protects the citizen.

But: Conforming Interpretation (interprétation conforme) :

This implies:
§ Interpreting MS law in conformity with EU law
§ Disapplying MS law to give effect to fundamental rights

The label indirect horizontal effect is not used by the court. It draws
inspiration from the German theory of mittelbare Drittwirkung and the status
positivus role of fundamental rights

Directives: No direct horizontal effect.



The risks of normative incoherence,
subsidiarity and  separation of powers

Citizen Citizen

- If the fundamental right may be invoked above and beyond the Directive/Regulation and there is
a requirement of conformity in interpretation in citizen→ citizen relationships …

§ The origins of direct effect provide no normative grounding because
§ (i) fundamental rights (status negativus) by their very nature have direct effect for

citizens→MS,
§ (ii) exceptional rights (status positivus) citizens→MS to be protected have no

equivalent in citizen→ citizen relationships,
§ (iii) one citizen always loses

§ There is the triple risk of EU-judicial lawmaking taking priority over (i) EU lawmakers, (ii) 
MS lawmakers, (iii) MS judges



A likely way forward

Citizen Citizen

- Directives and Regulations „shape“ the way in which the fundamental right can be exercised. 

- Moving towards shaping fundamental rights via secondary law?



An example

Citizen Citizen



Further examples

Citizen Citizen

• The Digital Services Act
• Art. 14 - linked to fundamental rights

• The AI Act
• Art. 5 – prohibited practices linked to fundamental rights
• Art. 6 with Annex III: exceptions linked to fundamental rights
• See Art. 27 – fundamental rights impact assessment, but only for bodys that

are governed by public law or that are private entities providing public
services


